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Court of Appeals of the District of Columbia 


No. 5375. 

Albert Di Battista, Appellant, 
vs. 

Mortgage Security Corporation of Americ,a, a Corpora¬ 
tion; Harry A. Kite, Trustee, and Franjc J. Hughes, 
Trustee. 


a Supreme Court of the District of Columbia. 
Equity No. 51985. 

Albert Di Battista, Plaintiff, 
vs. | 

Mortgage Security Corporation of America, a Corpora¬ 
tion; Harry A. Kite, Trustee; Frank J. Hughes, Trustee, 
Defendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, t le following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1—53 iDa ! 
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1 Bill for Specific Performance anti Injunction. 

Filed October 11, 19.30. 

In the Supremo Court of the District of Columbia. 
Equity. Xo. 519S5. 

Albert Di Battista, Plaintiff, 
vs. 

Mortgage Security Corporation* of America, a Corpora¬ 
tion; Harry A. Kite, Trustee; Frank J. Hughes, Trustee, 
Defendants. 

1. The Plaintiff, Albert Di Battista, is a citizen of the 
United States, and a resident of the District of Columbia 
and brings this suit in his own right, as will hereinafter 
be made to appear. 

2. The Defendant, Mortgage Security Corporation of 
America, is a body corporate duly organized under the 
State of Delaware, has no established place of business in 
the District of Columbia, but has heretofore and as Plain¬ 
tiff is now advised is represented by Frank J. Hughes, who 
acts as local resident agent of the said corporation. 

3. That the Defendants, Harry A. Kite and Frank J. 
Hughes are citizens of the United States and residents of 
the District of Columbia; that said Trustees are sued as 
such under a certain deed of trust hereinafter referred to. 

4. That heretofore, to wit, on the ninth day of December, 
192(1. one Harry A. Bramow and his wife, Sadye, executed 
their certain deed of trust to the Defendants, Harry A. 
Kite and Frank J. Hughes; that said deed of trust was duly 
recorded on the tenth day of December 192G; That said deed 

of trust 1 conveyed lots 22 and parts of lots 20 and 21 

2 in block 47, in Holmead and others’ subdivision, 
known as “Holmead Manor,” as per plat recorded 

in the Office of the Surveyor for the District of Columbia 
in Liber Governor Shepherd, folios 1GG and 1G7; that the 
object and purpose of said deed of trust was to secure the 
Mortgage Bond and Guaranty Corporation the sum of 
$110,000.00, money loaned, or alleged to have been loaned, 
and that said sum of $110,000.00 was represented bv the 
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certain promissory notes of the said Harry A. Bramow all 
payable five years thereafter with interest at rate of 6%%, 
payable annually. 

5. That upon information Plaintiff states! that notwith¬ 
standing the said Harry A. Bramow was hot in default 
under the terms of the aforesaid mentioned, deed of trust 
yet the said Defendant, Mortgage Security Corporation of 
America, who became the successor of the Mortgage Bond 
and Guaranty Corporation and as such successor came into 
the possession of the $110,000 of promissory potes made by 
file said Harry A. Bramow, assumed to consider the said 
Harry A. Bramow in default and thereupon directed the 
Trustee Defendants, Harry A. Kite and Frank J. Hughes, 
to advertise and sell the Keal Estate hereinbefore described. 

0. That the said Defendant Trustees, Harrjy A. Kite and 
Frank J. Hughes acting under the direction and request of 
the Defendant, Mortgage Security Corporation of America, 
did on to wit the uth day of July, 1930 cause said property 
to be advertised at public sale in the Evening!Star, a news¬ 
paper in the city of Washington; the Plaihtiff attaches 
hereto a copy of said advertisement, marked Plaintiffs’ 
Exhibit A, which said Exhibit it is prayed piay be taken 
and considered a part of this petition; that pursuant to the 
aforesaid advertisement the Defendant Trustees, Harry A. 

Kite and Frank J. Hughes did on ’Thursday the 
3 tenth day of July, 1930 at five P. M., through their 
selected auctioneers, Thomas J. Owen and Son, offer 
the said property for sale at public auction, that Plaintiff 
attended said auction sale and bid the sum of $99,900.00 for 
the property as advertised; the Plaintiff, being then and 
there the highest bidder, the Auctioneers knocked down 
said property to the Plaintiff and Plaintiff then and there 
in conformity with the terms of sale as advertised paid 
over to said Defendant Trustees the sum of $3,000.00. 

That when said property was advertised and before the 
same was sold the auctioneers, Thomas J. Owen and Son, 
under the direction of the Defendant Trustees; caused it to 
be announced that the said property was good of record, 
and this Plaintiff, acting upon said statement of the ac¬ 
credited auctioneers of the Defendant Trustees purchased 
said property. 

That according to the terms of said advertisement that 
are set forth in Plaintiff’s Exhibit A it is gmong other 
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tilings stated tliftt the terms of sale he eomplied with within 
thirty days from the day of sale. 

That Plaintiff having made the deposit of $5,000.00, ap¬ 
plied to the District Title Insurance Company to pass upon 
the title of said property to the end that Plaintiff might 
know before he paid the balance of the purchase money and 
eomplied with the terms of the sale as announced that the 
title was good of record; that thereafter and on or about the 
12th day of August, 1930. the said District Title Insurance 
Company forwarded to Plaintiff its preliminary report on 
the title of the property described in said advertisement as 
aforesaid; that the said property to be good subject to 
deeds of trust and subject to a ponding bill in Equity No. 
4S557, in the Supreme Court in the District of Columbia, 
the said Equity suit =48557 is referred to and made 
4 a part of this bill; that Plaintiff upon the receipt of 
said preliminary report and the ascertainment of the 
pending Equity suit sought the advice of counsel as to 
whether or not the said pending Equity suit constituted a 
defect or lis pendens against said property and whether or 
not it would be safe for Plaintiff to accept title to said 
property as a title good of record, in the face of said pend¬ 
ing equity suit: that Plaintiff was advised by counsel that 
in his opinion that the pendency of said equity suit consti¬ 
tuted a defect in said record title and that Plaintiff should 
insist that the said Defendant Trustees should free the title 
of said equity proceedings and then convey said property 
to the said Plaintiff in accordance with the terms of sale 
upon Plaintiff’s fully complying with said terms of sale. 

7. That Plaintiff, acting upon the advice of counsel, 
called to the attention of the Defendant Trustees the exist¬ 
ence of the Equity suit, hereinbefore referred to, and also 
advised said Trustees of the advice of counsel with regard 
thereto, but so it is, that the said Trustees informed Plain¬ 
tiff that said equity proceeding did not constitute a defect 
in said title or lis pendens against said property and there¬ 
upon demanded that said Plaintiff should carry out his 
terms of purchase. 

8. That Plaintiff is desirous of obtaining title to said 
property, that is to say a good title in accordance with the 
said terms of sale and is advised by counsel that it is the 
duty of the said Defendant Trustees to clear said title, in so 
far as the Equity suit No. 48557 is concerned, but notwith- 
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standing same, the said trustees have without right, as 
Plaintiff believes, notified Plaintiff of their intention to ad¬ 
vertise the said property for sale as if and as though the 
Plaintiff was in default, and plaintiff is now; prepared to 
close said purchase as soon as the said trustees shall clear 
the title of the pending equity proceeding. A copy of 

5 their letter being attached hereto, marked Exhibit B 
and prayed to be considered as a part hereof. 

9. Plaintiff further states that the said Defendant Trus¬ 
tees have communicated to him that they will resell the 
said property at the cost and expense of the Plaintiff. And 
unless the said Defendant Trustees are restrained and en¬ 
joined from making a resale the said Trustees jwill proceed 
to do so in violation of the rights of this Plaintiff and to 
his great detriment and loss. 

The Plaintiff is advised that he is entitled to specific 
performance of said contract of sale by said Defendant 
Trustees and being without remedy save in this court, 

Prays: 

1. That the writ of snbpcsna be directed to issue to each 
of the Defendants herein requiring them and bach of them 
to appear and answer the exigencies of this bill. 

2. That in case of necessity all necessary orders of pub¬ 
lication may be had as against the Defendant, Mortgage 
Security Corporation of America, if it should develop that 
said Corporation has not an authorized local agent in the 
District of Columbia. 

3. That a rule to show cause may bo directed to issue 
out of this Court to the Defendant Trustees!, Harry A. 
Kite and Frank J. Hughes, requiring them! to appear 
herein, upon a day certain, and show cause if any they 
may have, why they should not be restrained a[nd enjoined 
from proceeding in the contemplated resale jof the said 
property described in this bill in accordance! with their 
letter as set forth in Plaintiff’s Exhibit B. 

4. That the Court issue its preliminary restraining order 

or injunction against the said Defendant Trustees, 

6 restraining and enjoining them and each of them 
from proceeding with the sale of the property de¬ 
scribed in this bill. 

5. That upon final hearing a permanent injunction may 
be issued as against the Defendant Trustees restraining 


ALBERT r>T BATTISTA VS. 


G 


and enjoining lliem from proceeding with the sale of the 
property described herein. 

6. That this Court decree that said Plaintiff is entitled 
to a specific performance of its contract of purchase from 
the said Defendant Trustees of the property hereinbefore 
described; that the court further decree and require the 
said Defendant Trustees to clear the said property from 
tlie equity suit Xo. 48337, pending in this Court unless the 
Court shall find that said equity proceeding does not con¬ 
stitute a lis pendens or defect in said title in which case 
Plaintiff prays that Defendant Trustees he required to 
carry out the terms of same with him in accordance with 
his said purchase of aforesaid property. 

7. That ihe 'Court further decree in the event of its find¬ 
ing that the Defendant Trustees can not convey a good 
title, that said Defendant Trustees be required to pay back 
to said Plaintiff Ihe sum of $5,000.00 paid by him, the 
Plaintiff, as a deposit on said property, without deduc¬ 
tions. 

8. And for such other and further relief as to this Court 
shall seem meet and proper. 

ALBERT DI BATTISTA. 

FOSTER WOOD, 

Attorney for Plaintiff. 

District of Columbia, ss : 

Albert Di Battista having first — duly sworn, deposes 
and says that he is the Plaintiff in the within action and 
makes this Affidavit as such; that he has read the fore¬ 
going Dill by him subscribed and that he verily be- 
7 lieves the statements contained therein to be true to 
the best of his knowledge information and belief. 

ALBERT DI BATTISTA. 

Subscribed and sworn to before me this 10 day of Octo¬ 
ber, A. D. 1930. 

[seal.] FREDERICK J. RICE, 

Notary Public, D. C. 


7 


MORTGAGE SECURITY CORP. OF AMERICA rjT AL. 

Filed October 11,1930. 

In the Supreme Court of the District of Columbia. 

Equity. No. 51985. 

Albert di Battista, 1020 Monroe Street, Plaintiff, 

I 

vs. | 

Mortgage Security Corporation of America et al., 

Defendants. 

Exhibit A. 

| 

No. 48557. 

Maiatico 

vs. i 

Mortgage Security Corporation of America. 

Thos. J. Owen & Son, Auctioneers, 1431 Eye Street N. W. 

| 

Trustees’ Sale of Valuable Four-story Brick i Apartment, 
Containing 21 Apartments and Six Stores, Situate at the 
Southeast Corner of 11th and Monroe Streets N. W. 

By virtue of a certain deed of trust dated December 9th, 
1926, being instrument No. 172, recorded December 10th, 
1926, among the land records of the District of Columbia, 
and at the request of the party secured at public auction, in 
front of the Premises, on Thursday, The Tehth Day of 
July, A. D. 1930 At Five O’Clock P. M.,thp following- 
8 described land and premises, situate in the county 
of Washington, District of Columbia, and designated 
as and being all of lot 22 and parts of lots 20 and 21 in 
block 47 in Mary A. Holmead and others’ subdivision of 
land now known as “Holmead Manor,” as per plat re¬ 
corded in Liber Governor Shepherd, folios 166 land 167, of 
the records of the office of the surveyor of thej District of 
Columbia, said parts of lots 20 and 21 being more fully de¬ 
scribed by metes and bounds in said deed of trust. 

Terms of sale: One-third of the purchase money to be 
paid in cash, balance in two equal installments,! payable in 
one and two years, with interest at 6^% per annum, pay- 
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able semi-annually from day of sale, scoured by deed of 
trust upon the purchaser. A deposit of $5,000 will be re¬ 
quired at time of sale All conveyancing, recording, etc., at 
cost of purchaser. Terms of sale to be complied with 
within thirty days from day of sale, otherwise the trustees 
reserve the right to resell the property at the risk and cost 
of defaulting purchaser after five days’ advertisement of 
such resale in some newspaper published in Washington, 
D. C. 


HARRY A. KITE, 

FRANK A. HUGHES, 

Trustees. 


LOUIS OTTENBERG, 

Attorney for Party Secured. 


9 Copy. 

Exhibit B. 

Filed October 11,1930. 

In the Supreme Court of the District of Columbia. 
Equity. No. 51985. 

Albert Di Battista, Plaintiff, 
vs. 

Mortgage Security Corporation of America et al., 
Defendants. 


October 1, 1930. 

Mr. Albert Di Battista, 

1020 Monroe St. N. W., 

Washington, D. C. 


My Dear Mr. Di Battista: 

In view of 1 the fact that you have failed to comply with 
the terms of the auction sale of the apartment building 
situate at the Southeast corner of lltli and Monroe Streets, 
Northwest, which auction sale was held on July 10, 1930, 
you are hereby advised that you are in default, and that we, 
the undersigned trustees, will re-sell the property at your 
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risk and cost after five days’ advertisement of said re-sale 
in the Evening Star newspaper. 

Very truly yours, 

HARRY A. KliTE, 

FRANK J. HUGHES, 

Trustees. 


Rule to Show Cause. 

I 

Filed October 11, 1930. 

* * *■ * * * \ * 

Upon consideration of the Bill for Specific Performance 
and Injunction filed herein, by the Plaintiff, Albert Di Bat¬ 
tista, it is this 11th day of October, A. 1)., 1930 by the 
Court: I 

10 Ordered that the Defendants, Mortgage Security 
Corporation of America, Harry A. Kite and Frank J. 
Hughes appear in this Court on Tuesday, tlile 14th day of 
October, A. 1 ). 1930 at 10 o’clock A. M. and show cause, if 
any they may have, why they and each of tliemj should not be 
restrained and enjoined from selling the landjand premises 
described in the bill filed herein. 

F. L. SIDDONS, 

Justice. 


Marshal’s Return. 

Served a copy of the within rule on Frank J. Hughes, 
Trustee, 10-16-30 personally. 

EDGAR C. SNYDER, 

C. S. Marshal hi ami for the Dist. of Columbia, 
By HARRY BREEDEN, 

Deputy U. S. Marshal. 

B. 

The within named Mortgage Security Corpi. of America 
and llarrv A. Kite, Trustee, Not to be found, 10-15-30. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 
By NORMAN L. BOTSFORD, 
Deputy V. k. Marshal. 


— —o3 1 o a 
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Rule to Slum Cause. 
Filed October 14, 1930. 


Upon consideration of the Bill for Specific Performance 
and Injunction filed herein by the Plaintiff, Albert l)i Bat¬ 
tista, it is this 14th day of October, A. D. 1930 by the Court: 

Ordered that the Defendant Trustees, Mortgage Security 
Corporation of America, Harry A. Kite and Frank J. 
Hughes appear in this Court on Friday the 17th day of Oc¬ 
tober, A. D. 1930 at 10 o’clock A. M. and show cause, if anv 
they may have why they and each of them should not be re¬ 
strained and enjoined from selling the land and promises 
described in the bill tiled herein. 

JENNINGS BAILEY, 

Justice. 

11 Marshal’s Return. 

Served a copy of the within rule on Harry A. Kite, Trus¬ 
tee, 10-15-30 personally. 

’ EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia , 
By HARRY C. ALLEN, 

Deputy V. S. Marshal. 

B. 

Frank J. Hughes, Trustee, not to be found. 10-13-30. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia. 
By W. HUTCHERSON, 

Deputy U. S. Marshal. 


B. 
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Served a copy of the within rule oil Mortgage Security 
Corp. of America by serving James P. Schick, Agent, 10- 
15-30 personally. 

EDGAR C. SNYDER, 

II. iS. Marshal in and for 

the Dist. of Columbia, 
By HARRY C. ALLEN, j 

Deputy U. S\ Marshal. 

B. 

A ffidavit of Louis Ottenberg. 

Filed October 17, 1930. 

:* * * * * * ! * 


District of Columbia, ss : j 

Personally appeared Louis Ottenberg, who being first 
duly sworn on oath deposes and says that he is the attor¬ 
ney of record in Equity Cause No. 48557 in the Supreme 
Court of Ihe District of Columbia in the case bf Maiatico 
vs. Mortgage Security Corporation of America,j et ah; that 
lie has acted as attorney for the defendants iri this cause 
in connection with the sale of real estate at 11th & Monroe 


Streets, Northwest and has personal knowledge of the facts 
and makes this affidavit for and on behalf of said defend¬ 


ants, being thereunto duly authorized. Affiant says that 
because of the lateness of service of the Ru|e to Show 
Cause in this case, it has been impossible for bint to pre¬ 
pare and have executed answers to said rule. | 

Tn said Equity No. 48557, this Court dissolved a pre¬ 
liminary injunction to restrain said Kite and Hughes, 
Trustees, from making sale of said real estate, plaintiff 
in said Equity Cause having failed to comply with the con¬ 
ditions fixed by the Court for continuing said preliminary 
injunction. Thereupon, the said Trustees proceeded under 
the power and authority vested in them by the deed of 
trust secured on said real estate and made said sale 
12 to the plaintiff herein, Albert Di Battjsta. Said 
Battista caused an examination of title to be made 


by the District Title Insurance Company, which reported 
that it found of record the Bramow Trust of $110,000.00 


under which said defendants Kite and Hughes 


were trus- 
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tees, two junior (levels of trusts thereafter placed on said 
property by Maiatico and also said Equity Cause No. 48557. 
When the plaintiff herein advised affiant of the report of 
said Title Company, he was requested to go with affiant 
to said Title Company and be assured, as affiant had been, 
and said Title Company would issue a certificate of title 
to plaintiff showing title to said property to be good of 
record in him upon his compliance with the terms of said 
auction sale. This said plaintiff failed to do, but instead 
employed Foster Wood, Esq., as his attorney and affiant 
made the same request of said Wood, who likewise failed 
to go with affiant to said Title Company. After consider¬ 
able delay, said Wood advised affiant that he had with¬ 
drawn from the case and thereupon affiant was advised 
that Stanley 1). Willis, Esq. had been employed by plain- 
liff as his attorney. Said Willis advised affiant that plain¬ 
tiff desired an insured title and went with affiant to the 
Real Estate & Columbia Title Insurance Companies where 
arrangements were made for an examination of title and 
the issuance of an insured title. Shortly thereafter, affiant 
was advised by said Real Estate & Columbia Title Insur¬ 
ance Companies that they were prepared to issue said in¬ 
sured title to the plaintiff, but when affiant advised said 
Willis thereof 1 , affiant was informed that Willis had with¬ 
drawn from the case. Affiant was further informed by the 
plaintiff that he had engaged the services of Foster Wood, 
Esq. to whom affiant conveyed the information relative to 
the issuance of said insured title and again demanded set¬ 
tlement. When all efforts to effect a settlement by 
13 the plaintiff failed, the trustees notified plaintiff of 
their intention to readvertise the property in accord¬ 
ance with the terms of the sale and thereupon the present 
suit was instituted. 

Affiant says that for a considerable period prior to said 
auction sale, to wit. July 10, 1930, plaintiff was the resi¬ 
dent manager for said Maiatico in said apartment-building 
and that since said sale plaintiff, either for himself or for 
said Maiatico, has continued to collect the rent in said apart¬ 
ment-building, amounting to approximately $1400 per 
month. That in said Equity cause No. 48557 said Maiatico 
has filed several injunction bonds, on which the New Jersey 
and Fidelity 1 Plate Glass Insurance Company is named 
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surety; that Foster Wood, Esq., is the attorney for said 
surety. In said Equity cause No. 4'8557 Altjred Cerceo, 
Esq., appears as attorney of record for the plaintiff Maia- 
tico. Said Stanley D. Willis is an attorney having joint 
offices with said Cerceo. Affiant is informed and believes 
and therefore avers that the said Battista has ieted in con¬ 
nection with the purchase of said property lor the said 
Maiatico; that the real purpose of the present proceed¬ 
ing is to delay and thwart the sale of said r<jal estate in 
order that the said Maiatico may continue to obtain and re¬ 
ceive the rents therefrom and to circumvent the dissolution 
of the preliminary injunction in said Equity cause No. 
48557. 

Affiant further says that although he has been exclusively 
in charge of effecting settlement with said Battista of said 
auction sale, no tender of the purchase price has ever been 
made by said Battista, or his several counsel aforesaid, and 
no tender of said purchase price was made in the Bill of com¬ 
plaint filed in this cause. And affiant says that no payment 
of interest on the deed of trust of $110,000 made by 
14 one Harry A. Bramow and assumed by sgid Maiatico 
has been made, and that more than $5000 in taxes has 
accumulated against said real estate. That said real estate 
has been advertised for sale for five o'clock, October 17, 
1930, and that unless said sale can be had, the defendant 
Mortgage Security Corporation of America, holder of said 
notes of $110,000 secured by said deed of trust, will suffer 
irreparable loss and damage. 

LOUIS OTTENBERG. 

Subscribed and sworn to before me this 17th (lay of Octo¬ 
ber, 1930. 

FRANK E. CUXXTNGlilAM. 

| Clerk, 

Order Denning Injunction, j 
Filed October 17, 1930. 

j 

* * * ft * ft j * 

This Cause coming on to be heard upon the Bill of Com¬ 
plaint of the plaintiff tiled herein, the rule to show cause 
issued thereon on October 14, 1930, and of the! affidavit of 
Louis Ottcnbcrg, and after argument of counsel, and it 
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being' stilted to' the Court by plaintiff's counsel that the 
plaintiff was ready, able and willing- to perform the terms 
and conditions of the auction sale mentioned in said Bill 
of Complaint, and on bis part to be performed by reason 
thereof, it is by the Court this 17th day of October, 1930 
ordered that said rule to show cause be and the same is 
hereby discharged, and that said preliminary injunction be 
and it is hereby denied, and that the defendants be and they 
are authorized to make sale of the real estate described in 
said Bill of Complaint unless the plaintiff shall by Three 
o'clock P. 11. this 17th day of October, 1930, pay into the 
Registry of this Court the sum of Twenty-nine tliou- 
15 sand Dollars (£29.000), and shall also file his under¬ 
taking conditioned according to law, in the penal 
sum of Five thousand dollars ($5,000), with surety to be ap¬ 
proved by this Court, and that if said plaintiff shall pay- 
said sum into said Registry and shall file said undertaking 
by the time hereinbefore stated, said defendants Kite and 
Hughes, Trustees, shall be and they are enjoined and re¬ 
strained pendente lite from selling said real estate. 

.J ION XT XGS BAILEY, 

■Jus! icr. 


Motion to Strike. 
Filed October 23, 1930. 


® * * * * * * 

Come now the defendants by their attorney and move the 
Court to strike out the following parts of the Bill of Com¬ 
plaint filed herein, to wit: 

1. In paragraph 4. line 12. the words “or alleged to have 
been loaned." land for reason therefor say that said allega¬ 
tion is irrelevant and immaterial to the issues tendered by- 
said Bill. 

2. All of paragraph 5, and for reason therefor say that 
the allegations in said paragraph 5 are irrelevant and im¬ 
material to the issues tendered by said Bill. 

3. The las) unnumbered paragraph of paragraph fi, be¬ 
ginning with the last four lines of page 3 to the end of 
said paragraph, for the following reasons: (a) That the 
allegations contained therein arc irrelevant and immaterial 
to the issues tendered; (b) that the said allegations are 
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mere hearsay; (e) that an attempt is made therein to in¬ 
corporate by reference the pleadings in another cause in 
which the plaintiff herein was not a party; (d) that 
1G the allegations therein contained are insufficient to 
constitute any ground for equitable reljief. 

4. The following words in paragraph 8, page 5, to wit: 
“as if and as though the plaintiff was in default, and is 
now prepared to close and purchase as soon as the said 
trustees shall clear the title of the pending equity proceed¬ 
ing,” for the reason that the same do not properly and 
adequately make tender of performance andj constitute a 
mere conclusion of law and not an allegation of fact and 
because the same do not state facts sufficient to constitute a 
legal tender in equitv. 

LOUIS OTTENBERG, 
Attorney for defendants. 

FOSTER WOOD, Esq., 

Attorney for Plaintiff. 

Sir : 

Please take notice that the above motion wil| be for hear¬ 
ing on Friday, October 31, 1930, at ten A. Mj., or as soon 
thereafter as counsel can be heard. 

LOUIS OTTENBERG, 
Attorney for defendants. 

Order Granting Motion to Strike, iC'c. 

Filed November 17, 1930. 

* * * * * * ! * 

Upon consideration of the motion to strike certain parts 
of the Bill of Complaint filed herein, it is by the Court this 
17th day of November, 1930, 

Ordered that the said motion be and the same is herein- 
granted with leave to the plaintiff to tilej an amended 
17 or supplemental Bill within fifteen days from No¬ 
vember 14, 1930. 

JOSEPH W. COX, 

Justice. 
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Amended Bill of Complaint. 

Filed December 3, 1930. 
*###### 

1. The Plaintiff, Albert Di Battista, is a citizen of the 
United States, and a resident of the District of Columbia, 
and brings tins suit in his own right, as will hereinafter 
be made to appear. 

2. The Defendant, Mortgage Security Corporation of 
America, is a body corporate duly organized under the 
State' of Delaware, has no established place of business in 
the District of Columbia, but has heretofore and as Plain¬ 
tiff is now advised is represented by Frank J. Hughes, who 
acts as local resident agent of the said corporation. 

3. That the Defendants, Harry A. Kite and Frank J. 
Hughes are citizens of the United States and residents of 
the District of Columbia; that said Trustees are sued as 
such under a certain deed of trust hereinafter referred to. 

4. That heretofore, to wit, on the ninth day of December, 
192(i, one Harry A. Bramow and his wife, Sadve, executed 
their certain deed of trust to the Defendants, Harry A. 
Kite, and Frank .J. Hughes: that said deed of trust was 
duly recorded on the tenth day of December, 1926; that 
said deed of trust conveyed lots 22 and parts of lots 20 and 
21 in block 47, in Holmead and others’ subdivision, known 
as “Holmead Manor,” as per plat recorded in the Office 
of the Surveyor for the District of Columbia in Liber 

Governor Shepherd, folios 166 and 167; that the ob- 
1S jeet and purpose of said deed of trust was to secure 
the Mortgage Bond and Guaranty Corporation the 
sum of $110,000.00, alleged to have been loaned, and that 
said sum of $110,000.00 was represented by the certain 
promissory notes of the said Harry A. Bramow all payable 
five years thereafter with interest at rate of 6f> ( /c, pay¬ 
able annually. 

5. Plaintiff avers that notwithstanding the said Harry A. 
Bramow was not in default under the terms of the afore¬ 
said mentioned deed of trust, yet the said Defendant, Mort¬ 
gage Security Corporation of America, who became the 
successor of the Mortgage Bond and Guaranty Corporation 
and as such successor came into the possession of the $110,- 
000.00 of promissory notes made by the said Harry A. 
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Bramow, assumed to consider the said Harry A. Bramow 
in default and thereupon directed the Trustee Defendants, 
Harry A. Kite and Frank J. Hughes, to advertise and sell 
the Real Estate hereinbefore described. 

6. That the said Defendant Trustees, Harry A. Kite and 
Frank J. Hughes acting under the direction aiid request of 
the Defendant, Mortgage Security Corporatioh of America, 
did on to wit the 5th day of July, 1930 cause siaid property 
to be advertised at public sale in the Evening Star, a news¬ 
paper of the City of Washington; the PlaiAtiff attaches 
hereto a copy of said advertisement, marked Plaintiff’s Ex¬ 
hibit A, which said Exhibit it is prayed may be taken and 
considered a part of this petition: that pursuant to the 
aforesaid advertisement the Defendant Trustee-, Harry A. 
Kite and Frank J. Hughes did on Thursday the tenth day 
of July, 1930 at five P. M., through their selected auction¬ 
eers, Thomas J. Owen and Son, offer the said property for 
sale and bid the sum of $99,900.00 for the property as ad¬ 
vertised: the Plaintiff, being then and there! the highest 

bidder, the Auctioneers knocked down said property 
19 to the Plaintiff and Plaintiff then and there in con¬ 
formity with the terms of sale as advertised paid 
over to said Defendant Trustees the sum of $5,000.00. 

That when said property was advertised and before the 
same was sold the auctioneers, Thomas J. Owen and Son, 
under the direction of the Defendant Trustees, caused it to 
be announced that the said property was good of record, 
and this Plaintiff, acting upon said statement of the ac¬ 
credited auctioneers of the Defendant Trustees purchased 
said property. j 

7. That Plaintiff having made the deposit jof $5,000.00 
was ready, able and willing to pay to Defendants the bal¬ 
ance due for said property, but that said Defendant refused 
to deliver to Plaintiff a good record title to saidj property in 
that said property was and is subject to a pending bill in 
this Court, same being entitled Maiatico vs. Mortgage Se¬ 
curity Corporation of America, that Equity ir4S557, 
wherein it is alleged that the Mortgage Bond ]& Guaranty 
Corp. agreed to loan the amount of $110,000.00 for a period 
of five years to Harry A. Bramow: and that Harry A. Bra¬ 
mow executed on the 9th day of December, 1^26, notes in 
the amount of $110,000 and the trust rcferrdd to in the 

3—5375 a 
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fourth paragraph of this Rill of Complaint. That tho full 
amount of $110,000.00 was not loaned or advanced, hut 
that only the sum of $!)8,7‘20 had boon loaned and that in¬ 
terest had boon paid in the sum of $7,100.00 and that said 
alleged loan is usurious, and praying that the Defendants 
be enjoined from foreclosing upon the aforesaid property; 
A copy of said bill being attached, hereto, marked Exhibit 
C and prayed to be read as a part hereof. 

S. That Plaintiff, called to the attention of the Defendant 
Trustees the existence of the Equity suit, hereinbefore 
referred' to and demanded that Defendant free said 
20 property from the aforesaid pending Equity suit, or 
return to Plaintiff his deposit, received by the De¬ 
fendant as aforesaid, but that the Defendants have failed 
and refused to do either. 

!). That Plaintiff is desirous of obtaining title to said 
property, that is to say a good title in accordance with the 
said terms of sale and is advised by counsel that it is the 
duty of the said Defendant Trustees to clear said title, in 
so far as the Equity suit Xo. 48557 is concerned, but not¬ 
withstanding same, the said trustees have without right, as 
Plaintiff believes, notified Plaintiff of their intention to 
advertise the said property for sale as if and as though the 
Plaintiff was in default. Plaintiff is now prepared to close 
said purchase as soon as the said trustees shall clear the 
title of the pending equity proceeding. A copy of their 
letter is attached hereto, marked Exhibit B. and prayed to 
be considered as a part hereof. 

10. Plaintiff further states that the said Defendant 
Trustees have communicated to him that they will resell the 
said property at the cost and expense of the Plaintiff. And 
unless the said Defendant Trustees are restrained and en¬ 
joined from making a resale the said Trustees will proceed 
to do so in violation of the rights of this Plaintiff and 1o his 
great detriment and loss. 

11. That said building is of great value to wit the sum of 
$150,000.00 and Plaintiff has been damaged by reason of 
the failure and refusal of the defendants to deliver to Plain¬ 
tiff a good record title to said Building in accordance with 
the terms of sale in the sum of $50,000.00. 

That Plaintiff is entitled to specific performance of said 
contract of sale by said Defendant Trustees and being 
without remedy save in this court, 
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21 Prays: ! 

1. That the writ of subpoena be clirectjed to issue to 
each of the Defendants herein requiring them and each of 
them to appear and answer the exigencies of this bill. 

2. That in case of necessity all necessary orders of publi¬ 
cation may be had as against the Defendant, Mortgage Se¬ 
curity Corporation of America, if it should! develop that 
said corporation has not an authorized local!agent in the 
District of Columbia. 

That a rule to show cause may lie directed to issue out 
of this Court to the Defendant Trustees, Harry A. Kite and 
Frank .T. Hughes, requiring them to appear herein, upon a 
day certain, and show cause if any they may have, why they 
should not be restrained and enjoined from proceeding in 
(lie contemplated resale of the said property!described in 
this bill in accordance with their letter as set fdrth in Plain¬ 
tiff's Exhibit B. ! 

-1. That the Court issue its preliminary restraining order 
or injunction against the said Defendant Trustees, restrain¬ 
ing and enjoining them and each of them froth proceeding 
with the sale of the property described in this; bill. 

5. That upon final hearing a permanent injunction may 
be issued as against the defendant Trustees restraining and 
enjoining them from proceeding with the sale pf the prop¬ 
erty described herein. 

(i. That this Court decree that said Plaintiff is entitled 
to a specific performance of its contract of phrehase from 
the said Defendant Trustees of the property hereinbefore 
described; that' the court further decree and! require the 
said Defendant Trustees to clear the said property from the 
equity suit No. 48557, pending in this Court unless 

22 the Court shall find that said equity proceeding does 
not constitute a lis pendens or defect jn said title 

in which case Plaintiff prays that Defendant Trustees be 
required to carry out the terms of same with him in accord¬ 
ance with his said purchase of aforesaid property. 

7. That the Court further decree in the event of its find¬ 
ing that the Defendant Trustees can not convevja good title, 
that said Defendant Trustees be required to pay back to said 
Plaintiff the sum of if5.000.00 paid by him, the Plaintiff, as 
a deposit on said property, without deductions! and award 
damages to Plaintiff in the sum of $50,000.00. ; 
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S. That the Court, in the event of its finding that the De¬ 
fendant Trustees can not convey a good title, cause a jury 
to he empanelled to fix the damages sustained by Plaintiff 
by reason thereof. 

0. And for such other and further relief as to this Court 
shall seem meet and proper. 

ALBERT DI BATTISTA. 

FOSTER WOOD. 

District of Columbia, ss: 

Albert Di Battista having — first duly sworn, deposes 
and says that he is the Plaintiff in the within action and 
makes this affidavit as such; that he has read the foregoing 
bill by him subscribed and that lie verily believes the state¬ 
ments contained therein to be true to the best of his knowl¬ 
edge. information and belief. 

ALBERT DI BATTISTA. 

Subscribed hnd sworn to before me this first day of De¬ 
cember. A. D. 1930. 

[seal.] W. CAMERON BURTON, 

Notary Public. 

Note. —Exhibits A and B attached hereto, the same as 
Exhibits A and B on pages 7, S and 9 of this record. 

23 In the Supreme Court of the District of Columbia. 

Equity. #51985. 

Albert Di Battista, Plaintiff, 
vs. 

Mortgage Security Corporation of America et ah, 
Defendants. 

Exhibit C. 

Amended Bill of Complaint. 

Filed July 9, 1928. 

First. The plaintiff. Jerry Maiatieo, states that he is a 
citizen of the United States, and a resident, of the City of 
Washington, District of Columbia, and alleges: 
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Second. Upon information and belief, that jthe Mortgage 
Security Corporation of America, Successor^ to Mortgage 
Bond and Guaranty Corporation, is a corporation doing 
business in the City of Washington, District!of Columbia. 
This plaintiff is not informed as to the citizenship of this 
corporation. 

Third. Upon information and belief, that liarry A. Kite 
is a citizen of the United States, and a resident of the City 
of Washington, District of Columbia. 

Fourth. Upon information and belief, that Frank J. 
Hughes is a citizen of the United States, and a resident 
of the city of Washington, District of Columbia. 

Fifth. Harry A. Bramovv was the owner iii fee simple, 
on to wit the first day of December, 1926, of the following 
described property: 

“All of lot 22 and parts of lots 20 and 21 iii Block 47 in 
Mary A. Ilolmead and others’ subdivision iof land now 
known as ‘Ilolmead Manor’ as per plat recorded in the 
Liber Governor Shepherd folios 166 aikl 167 of the 
24 Records of the office of the Surveyor of the District 
of Columbia: said parts of lots 20 and! 21 being de¬ 
scribed by motes and bounds as follows: Beginning for 
the same at the most northeasterly corner of said lot 21; 
and running thence westerly on the southerly line of Mon¬ 
roe Street 16.42 feet to the point of intersection of said 
Southerly line of the said Monroe Street with the East 
line of Eleventh Street as extended by condemnation pro¬ 
ceedings in District Court Case No. 556 of the Supreme 
Court of the District of Columbia; thence south on the 
said East line of Eleventh Street extended 154.10 feet to 
the point where the said East Line of Eleventh Street in¬ 
tersects the Southerly line of lot 20. Thence! Easterly on 
the southerly line of the said lots 20 and 21, J52.52 feet to 
the Easterly lino of the said lot 2. Thence Northerly 
along the said Easterly line of the said lot 21, 150 feet 
to the place of beginning.” 

“Subject to the covenants that when a building is erected 
on the said land it shall not be within 10 feet of the front 
or street line and shall not cost less than tf2,000j” 

That while the said Harry A. Bramow, was tjhe owner of 
the above described property, the Mortgage apd Bond and 
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Guaranty Corporation, agreed fo loan the amount of one 
hundred and ten thousand dollars, $110,000, interest at the 
rate of OV-T/l per centum per annum, the said loan to be 
for a period of five years. The amount of $110,000 payable 
as the building progressed toward completion. 

Sixth. That on to wit the ninth day of December 1926, 
Harry A. Bramow, to further secure the Mortgage Bond 
and Guaranty Corporation, and before any money was 
paid by the Mortgage Bond and Guaranty Corporation, 
made and executed a deed of trust for the sum of one 
hundred and ten thousand dollars $119,000, repre- 
25 seated by promissory notes in a series of 1 to 105, 
to the defendants, Harry A. Kite and Frank .T. 
Hughes, Trustees for the Mortgage Bond and Guaranty 
Corporation, which deed of trust was recorded in the Office 
of the Recorder of Deeds for the City of Washington, Dis¬ 
trict of Columbia, on to wit the 10th day of December 1926, 
in Liber 5892, Folio 302, at 2:56 P. M. a copy of said deed 
of trust is attached hereto and marked Exhibit “A” and 
it is prayed that tlu* said deed of trust be considered part 
of tliis Bill of Complaint. 

Seventh. That to wit, on the first day of December, 1926, 
Harry A. Brnmow, executed a bond to save the Mortgage 
Bond and Guaranty Corporation, harmless, in the erection 
of the proposed building as per plans and specifications, on 
the above described land. The plaintiff, Jerry Maiatico, 
was one of the guarantor-, and one of the subcontractors on 
the said job. Subsequent to the execution of the deed of 
trust dated the ninth day of December 1926, and notes in a 
series of 1 to 105: and the bond to save the Mortgage Bond 
and Guaranty Corporation, harmless, Harry A. Bramow, 
entered upon the construction of the said building, and con¬ 
tinued in tin 1 saiil work up to the sixth day ot January 
1927, when a payment of $5,500.00, was made to Harry A. 
Bramow, by the Mortgage Bond and Guaranty Corporation, 
and after which date, the sixth day of January 1927, and the 
aforesaid payment of $5,500.00; Harry A. Bramow, stopped 
work and advised tliis plaintiff, Jerry Maiatico that lie, 
(Harrv A. Bramow), no longer could continue with the 
erection of the proposed building, and as lie, (Jerry 
Maiatico) was on the bond, Harry A. Bramow, requested 
this plaintiff, to complete the proposed building, so as to 
avoid any losses which would result from his, (Harry A. 
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Bramow) failure to continue. Whereupon, k deed under 
date of the 17th day of January 1927, (was executed 
20 by Harry A. Bramow, and Sadyc Brantow, liis wife, 
conveying the said property to this plhintiff, Jerry 
Maiatico, tlie deed is .Marked Exhibit “B” jmd attached 
hereto, and it is prayed that the deed be considered part of 
.this bill of complaint. The Mortgage Bond a|nd Guaranty 
Corporation was advised that all future paynjcnts were to 
be made to Jerry Maiatico. 

Eighth. This plaintiff, Jerry Maiatico, aftejr the assign¬ 
ment entered upon and finished the erection of the pro¬ 
posed building. Payments by the Mortgage Security Cor¬ 
poration of America, Successors to Mortgage Bond and 
Guaranty Corporation follows, and the dates on which 
made: 


January 

6, 1927. . . 

. $5,500.00 pd. to H. A. Bramow. 

January 

20, 1927. 

10,010.00 re 

reived by (J. Maiatico. 

February 

1, 1927. 

. 10,340.00 

i t n ' a 

February 

9, 1927. . 

. 10,340.00 

ii i t ! ii 

March 

1, 1927 

. 11,510.00 

. i i i ! a 

1 

March 

16, 1927. . . 

. 10,340.00 

“ “ ( 

April 

4, 1927. . 

. . 10,340.00 

“ “ | 

April 

19, 1927 

. 10,340.00 

ii i i j a 

June 

6, 1927 

.. 20,000.00 

. • t * ii 


Total . 98,720.00 

That the full amount of $110,000.00, was not advanced, 
$98,720.00, only, as is shown on the above schedule was 
advanced. j 

This plaintiff, has demanded the balance due,(between the 
amount of $98,720.00, and the amount of $11 (S),000.00, the 
amount claimed by the Mortgage Security Corporation of 
America, Successors to Mortgage Bond and Guaranty 
Corporation, Which demand was refused by th<j defendant, 
Mortgage Security Corporation of America, Successors to 
Mortgage Bond and Guaranty Corporation, stating that 
part of the amount not paid represents ‘"Discount.” That 
the amount retained by the defendant, Mortgage Security 
Corporation of America, Successors to Mortgage Bond and 
Guaranty Corporation, claimed to be “Discount” is 
27 unlawful and illegal, and in violation of ihe Code of 
Laws for the District of Columbia. 
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Ninth. That the defendant, Mortgage Security Corpora¬ 
tion of America. Successors to Mortgage Rond and (Guar¬ 
anty Corporation, knowing that the full amount of $110,- 
000.00, was not advanced, wrongful}' demanded interest at 
the rate of on the amount of $110,000.00, or the 

amount of $7,150.00. which was paid, whereas interest on 
the amount of $98,720.00. at 6V5>% per annum is due and 
payable, or the amount of $5,051.15. The correct amount of 
interest due and payable from the date of • advances, 


follows: 


Yearly 

Yearly 

Days 


Date 

interest 

interest 

money 

Amount. 

loaned. 

at 0*9!-. 

at 8%. 

used. 

5,500 

1/6 /27 

$357.50 

$440.00 

360 

10,010 

. 1/20/27 

650.65 

800.80 

346 

10,340 

. 2/1 27 

672.10 

827.20 

334 

10,340 

2/9 /27 

672.10 

827.20 

326 

11,510 . . . 

. 3/1 ,/27 

748.15 

920.80 

306 

10.340 . 

. 3/16/27 

672.10 

827.20 

291 

10.340 

4 14 27 

672.10 

827.20 

262 

10.340 

. 4/19/27 

672.10 

827.20 

257 

20,000 

6/6 /27 

1,300.00 

1,600.00 

210 

$98,720 


6,416.80 

$7,897.60 


I >:i i 1 v !*; 11 <» 

I >:iily rate 



:i t . 

Amount. 

:it S'/ f . 


Amount. 

$.979 

$353.44 

$1,205 . . 


$433.94 

1.782 

616.57 

2.193 . . . 


758.17 

1.841 

614.80 

2.265 . . . 


756.14 

1.841 . 

600.16 

2.265 . . 


739.19 

2.046 . 

626.08 

2.522 


771.73 

1.841 

535.94 

2.265 . . 


659.12 

1.841 

482.58 

2.265 . . 


593.42 

1.841 

473.38 

2.265 . . . 


582.12 

3.561 . 

748.20 

4.381 . . . 


921.10 


$5,051.15 $6,215.13 

Interest payments made to defendant, 6/8/27. . $3,575.00 

Interest payments made to defendant, 12/16/27. 3,575.00 

Total . 7,150.00 

Correct amount of interest. 5,051.15 


Overpayment 


$2,098.85 
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It is prayed that the amount of interest i overpaid be 
credited to the interest due the defendant Mortgage 

28 Security Corporation Successors to Mortgage Bond 
and Guaranty Corporation, and this plajintiff, hereby 

tenders and agrees to pay the balance of the : interest due 
and payable, of $1,109.55. I 

Tenth. That the defendant, Mortgage Security Corpora¬ 
tion of America, Successors to Mortgage Bond and Guar¬ 
anty Corporation, alleges that the full sum of $110,000.00, 
is the amount of the debt, and that interest is due on the 
alleged amount of $110,000.00 at six and one-half per cen¬ 
tum per annum. This plaintiff, Jerry Maiatico, unless 
relief prayed herein is granted, will be compelled to pay in¬ 
terest at the rate of G : / 2 % per annum on the amount of 
$110,000.00, which amount was never advanced.! 

Eleventh. That the amount retained as “Discount” and 
the amount of $7,150.00, interest payments fbr the year 
1927, on the alleged amount of $110,000.00, is usurious and 
in violation of the Code of Laws for the District of Colum¬ 
bia, this plaintiff, agrees to repay the said amojunt actually 
advanced, after the crediting of the amounts Withheld by 
the Mortgage Security Corporation of America; Successors 
to the Mortgage Bond and Guaranty Corporation, as “Dis¬ 
count” and the forfeiture of the amount of $|7,150.00, in¬ 
terest as is provided by the Code of Laws for the District 
of Columbia, and the amount not actually advanced, and 
the said “Discount” and interest and the amount not actu¬ 
ally advanced, be deemed and taken to be payments made 
on account of the principal debt of one hundred and ten 
thousand dollars ($110,000.00) and after crediting the said 
amounts this plaintiff, agrees to repay the balance ascer¬ 
tained to be due the defendant. That the plaintiff have a 
personal decree against the defendant, Mortgage Security 
Corporation of America Successors to Mortgage Bond and 
Guaranty Corporation, for the amount not advanced be¬ 
tween the amount of $110,000.00, claimed to be the 

29 amount of the debt, and the amount of i $98,720.00, 
actually advanced, and for the amount of $7,150.00, 

interest paid to the Mortgage Security Corporation of 
America Successors to Mortgage Bond and Guaranty Cor¬ 
poration. The defendants have wrongfully advertised the 
aforesaid property for sale, said sale to be held!on the 9th 

4—5375a 
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day of July 1928, for that the amount of interest claimed is 
not due and payable. 

Wherefore, the premises considered, the plaintiff prays: 

One. That process may issue against the defendants and 
each of them commanding their appearance herein and an¬ 
swer to this Bill of Complaint. 

Two. That if the defendants hereto respectively shall not 
file answers or in answering should fail to state fully the 
matters and things relevant to the plaintiff’s right herein 
concerning which the plaintiff is without full information, 
that the plaintiff may have discovery of the defendants, 
and the defendants be required to answer such interroga¬ 
tories as may be filed herein: 

Three. Declaring the said loan secured by the defend¬ 
ants’ deed of trust, be and is. usurious and the payments 
not made, the amount claimed as discount, and the interest 
paid be credited to the debt, as provided by the Code of 
Laws for the District of Columbia. 

Four. That said notes given to secure the deed of trust 
be delivered up to the plaintiff and canceled and declared 
null and void. 

Five. That the amount justly and lawfully due from the 
plaintiff to the defendant, under the aforesaid deed of trust, 
which is a lien upon the property, described in this bill of 
complaint, may he ascertained by tills Honorable 
30 Court, and to this end that all necessary inquiries he 
made and accounts stated under its direction. 

Sis. That pending the determination of this suit, a tem¬ 
porary restraining order, and thereafter a temporary and 
permanent injunction issue, directed to the defendants, 
their agents and servants, to be enjoined from disposing of 
the agents and servants, to be enjoined from disposing of 
the said notes, and from taking proceedings to foreclose, 
or to collect or enforce said loan, or to realize upon the 
property covered by said deed of trust, or from in any way 
interfering with the property of this plaintiff, mentioned in 
said deed of trust. 

Seven. That the plaintiff may have a personal decree for 
the payment of money against the Mortgage Security Cor¬ 
poration of America Successors to Mortgage Bond and 
Guaranty Corporation, in the amount of money found to be 
usurious payment and have execution thereof as at law. 
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Eight. That the excess interest paid be credited to the 
amount .justly due the defendants. ; 

Nine. That this plaintiff may have such otlupr and further 
relief or decree in the matter as to this Court may seem 
.just and proper. j 

JERRY MAIATICO. 

Plaintiff. 

ALFRED CERCEO, j 

PAUL A. SEBASTIAN, 

Attorneys for Plaintiff. 

Washington, D. 0., ss: j 

Jerry Maiatico, being duly sworn, deposes and says that 

he is the plaintiff in the within action; that hd has read the 
foregoing Bill of Complaint, and knows ithe contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on informa¬ 
tion and belief, and that as to those matters he believes it 
to be true. 

JERRY MAI ATI CO. 

Subscribed and sworn to before me this 9thj day of July, 
A. I)., 1928. f 

FRANK E. CUNNINGHAM. 

Clerk, 

By HARRY M. HULL, j 

Ass’t Clerfc. 

21 Million to Dismiss Amended Bill of Complaint. 

Filed December 12, 1930. 

* * * * * * j * 

Come now the defendants in the above-entitled cause, 
and move the court to dismiss the amended bill pf complaint 
filed herein, and for reasons therefor say: 

1. That the said amended bill of complaint! fails to set 
out facts sufficient to constitute a cause of actipn in equity 
entitling the plaintiff to the equitable relief j prayed for 
therein against this defendant. 

2. That the claim of usury set up in the exhibit attached 
to the amended bill of complaint does not constitute a lis 
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pendens against tlio real estate described in said amended 
bill of complaint nor constitute a cloud on the title of said 
real estate. 

3. That the said amended bill of complaint does not al¬ 
lege any lender by the plaintiff of the purchase price. 

4. And for other reasons appearing on the face of the 
record in this cause. 

LOUIS OTTENBERG, 

Attorney for Defendants. 

Foster Wood. Esq- 

Attorney for Plaintiff. 

Dear Sir: 

Please take notice that the above motion will be for hear¬ 
ing on Friday, December 10, 1930, at ten A. M., or as soon 
thereafter as counsel can be heard. 

LOUIS OTTENBERG, 
Attorney for Defendants. 

b‘2 Order Sustaining Demurrer, cCc. 

Filed January 5, 1931. 

& ****** 

Upon consideration of the demurrer of the defendants 
to plaintiff’s amended bill of complaint, and after argument 
in open court, it is bv the Court this 5th day of January, 
1931, 

Ordered that the said demurrer be and the same is here¬ 
by sustained, 1 with leave to the plaintiff to file a motion 
within ten days for leave to file a supplemental bill, pro¬ 
vided a copy of said supplemental bill accompanies said 
motion. 

JOSEPH W. COX, 

Jus tier,. 


The plaintiff notes an appeal in open Court. Cost bond 
on appeal $100.00 or $50.00 cash. 

Jan. 5, 1931. 

JOSEPH W. COX, 

Justice. 
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I 

Memorandum. 


January 23, 1931.—Bond on Appeal, $100, approved and 
filed. 

Assignment of Errors. , 

Filed February 7, 1931. 


Now comes the plaintiff, Albert Di Battista:, and assigns 
for error 

I. The Court erred in dismissing the bill [of complaint 
for the reason that a good cause of action is stated therein. 

II. The Court, erred in dismissing the bill bf complaint, 
because Equity Suit 48557, is a lis pehdens on the 

33 deed of trust under which this plaintiff purchased, 
and the defendants cannot convey to the plaintiff a 
marketable title. 

JOHN W. FIHRLLY, 
Attorney for Plaintiff. 

Designation of Record. 

Filed February 7, 1931. 


The plaintiff having perfected an appeal tojthe Court of 
Appeals of the District of Columbia, in the above entitled 
cause, the Clerk of this Court is requested to kindly pre¬ 
pare and make part of this transcript of record on appeal 
in the cause the following papers. 

1. Original bill of complaint, rule etc., filed October 11, 

1930. ! 

2. Affidavits of defendants, filed October 17,! 1930. 

3. Order denying injunction, October 17, 1 <4.30. 

4. Motion to strike, rule to show cause, etc. served Oc¬ 
tober 23, 1930. 

5. Order granting motion to strike, November 17, 1930. 

6. Amended bill of complaint, December 3, j930. 

7. Motion to dismiss bill of complaint, Deceipber 12, 1930. 

8. Order dismissing bill of complaint, January 5, 1931. 

9. Memo, appeal of plaintiff noted bond fixed. 
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10. Bond undertaking on appeal filed January 23, 1931. 

11. Assignment of errors. 

12. This designation. 

JOHN W. Fill ELLY, 

Attorney for Plaintiff. 

34 Supreme Court of the District of Columbia. 

United States of America. 

District of Col nwhin. ss: 

1. Frank KJCunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing- pages 
numbered from 1 to 33, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. AIDS.*) in Equity, wherein Albert 
Di Battista is Plaintiff and Mortgage Security Corpora¬ 
tion of America, a corporation, et al. are Defendants, as 
the same remains upon the tiles and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this Kith day of March, 1930. 

[Seal Supreme Court of the District of Columbia.1 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5375. Albert Di Battista, appellant, vs. Mortgage Se¬ 
curity Corporation of America, a corporation; Harry A. 
Kite, trustee, and Frank .T. Hughes, trustee. Court of Ap¬ 
peals, District of Columbia. Filed Mar. 26, 1931. Henry 
W. Hodges, Clerk. 
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Siatrid of Columbia j 

JANUARY TERM, 1931 

No. 5375 

ALBERT DI BATTISTA, APPELLANT, 
vs. 

MORTGAGE SECURITY CORPORATION OF 
AMERICA, A CORPORATION; HARRY A. 
KITE, TRUSTEE, AND FRANK J. HtGHES, 
TRUSTEE. 

i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMRIA 

BRIEF FOR APPELLANT 

STATEMENT OF THE CASE 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, sustaining a mo¬ 
tion to dismiss and dismissing a bill in equity in which 
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the appellant, Albert Di Battista, sought the issuance 
of a temporary and permanent injunction; the re¬ 
moval of litigation on property sold to the appellant 
and a reqilest for specific performance or for the re¬ 
turn of the deposit of $5,000.00, made at the foreclosure 
sale for the purchase of the property and for damages 
sustained through the wrongful conduct of the ap¬ 
pellees. 

The appellee, Mortgage Security Corporation of 
America, being the holders of a deed of trust in the 
amount of $110,000.00, executed the 9th day of Decem¬ 
ber 1926, (see record page 16) claiming there was due 
interest alid principal caused the premises described 
therein to be sold on the 10th day of July, 1930, to 
the appellant in the amount of $99,900.00, and the ap¬ 
pellant made a deposit of $3,000.00, toward the pur¬ 
chase price. The property being sold to the appelant 
as “WAS GOOD OF RECORD” (see record page 
17). The appellant relying upon the representation of 
the appellee agreed to purchase the aforesaid prop¬ 
erty, and before the consummation of the said sale dis¬ 
covered that the said property was involved in litiga¬ 
tion in the Supreme Court of the District of Columbia, 
being entitled, Maiatico vs. Mortgage Security Cor¬ 
poration of America, Equity No. 48,557 (being the 
same case wherein the lower Court was reversed, of 
Maiatico vs. Mortgage Security Corporation of 
America, reported in 59 App. Cases D. C. 21, it being- 
held that the plaintiff was entitled to relief). The case 
of Maiatico vs. Mortgage Security Corporation of 
America, is still pending in the Courts of the District 
of Columbia. 
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The appellant requested the appellee to remove the 
cloud (litigation) from the property and ho would go 
through with the purchase, or to return the deposit of 
$5,000.00, which the appellee refused to do. 


FACTS ARE ADMITTED 

Inasmuch as the ease was before the Court 
on motion to dismiss, all material traversable 
allegations well pleaded in the bill and allj fair 
and reasonable inferences therefrom are to be 
taken as admitted and true for the purpose 
of the disposition of this case. 

ARGUMENT 

The appellant in the equity cause filed sthted that 
there was litigation on record attacking the fights of 
the appellee to the mortgage which was not denied. 
There is no summary way of determining this Question, 
the burden is on the appellee to show that the title was 
in no way affected and it failed to do so. The appellant 
therefore is entitled to the return of the deposit of 
$5,000.00. Brokaw vs. Dufy, 165 N. Y. 391. 


THE THEORY OF LIS PENDENS IS TO PERMIT 
FREEDOM OF ACTION TO THE COURTS 

The purpose of the rule as to lis pendens 
is to prevent third persons during the pend¬ 
ency of the litigation, from acquiring interests 
in the land which would preclude the court 
from granting the relief sought. Merrill vs. 
Wright, 65 Nebraska, 794. 
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If the rule were otherwise courts would be sanc¬ 
tioning fraud. 

Where a party acquires title to land while 
it is involved in condemnation proceedings he 
takes subject thereto and is bound thereby. 
Columbia Heights Realty Co., vs. McFarland, 

31 App. D. C. 112. 


Price vs. Thrash, 30 Gratt. 515 (Va.). 


THE QUESTION 

CAN A PURCHASER BE COMPELLED 
TO GO THROUGH WITH A SALE WHEN 
HE DISCOVERS THAT THE SELLERS 
DID NOT AND COULD NOT CONVEY A 
MARKETABLE TITLE? 

WHAT IS A LIS PENDENS? 

The appellee, in the motion to dismiss the amended 
bill of complaint states that reference to the suit alleg¬ 
ing usury in the bill does not constitute a lis pendens. 
Record page 27; nor constitute a cloud on the title of 
the aforesaid real estate, record, page 28. 

The authorities have uniformly held that pending 
actions are lis pendens and the purchaser need not go 
through with the purchase and may demand the re¬ 
turn of the deposit: 
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It was so held in the case of 


Simon vs. Vanderveer, 155 N. Y. 377. (Syl). 
A pending action and lis pendens filed justify 
the rejection of title by the purchaser of! land, 
when the complaint states a good cause bf ac¬ 
tion affecting the land. The purchaser is not 
required to go outside the complaint and look 
up the evidence on which the action is based 
and determine whether it is maintainable. 


Also in the case of 

Murphy vs. Fox, 112 N. Y. 819. Houghton, J. 
“* * * It is a general rule that a pending 
action and lis pendens filed justify a rejec¬ 
tion of title by the purchaser of land, when the 
complaint states a good cause of action affect¬ 
ing the land bargained for. Simon vs. Van- 
derveer, 155 N. Y. 379; Whalen vs. Stuart, 
123 App. Div. 446; 108 N. Y. Sup. 355. *!* *” 

i 


The appellee cannot state that it was unaware of the 
transaction wherein usury is charged, because it is the 
holder of the deed of trust made directly to it and it is 
selling thereunder, and it did not advance the full 
amount of the loan of $110,000.00. Eggleston vs. 
Wayland, 56 App. D. C. 77. 


WHEN IS A TITLE NOT MARKETABLE? 

As a general rule a title which is open tb judicial 
doubt is not marketable. Gates vs. ParmlyJ 93 Wise. 
294. 
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I do not think that there can he much room for argu¬ 
ment on this question, the right of the appellee to the 
deed of trust under which it sold to the appellant is 
under attack in the suit in the Equity Court. Record 
pages 20 to 27. Who could venture a guess as to what 
the result would be, is a wise and indeed profound 
man. 


“* * * A title is not marketable if subject 
to a serious question of fact which might be 
decided in different ways by different tri¬ 
bunals. * * * when she omitted and ne¬ 
glected to make any explanations [of the de¬ 
fect in the title] the plaintiff was not required 
to accept the proffered title, but might recover 
the money paid upon the contract.” Brokaw 
vs. Duffy, 165 N. Y. 391. (Words in brackets 
are mine.) 

Greenblatt vs. Hermann, 144 N. Y. 13. 
Shriver vs. Shriver, 86 N. Y. 584. 

Hedderly vs. Johnson, 42 Minn. 443. 

<<* :* * j t mus t he so far free from defects 
as to enable the holder not only to retain the 
land but possess it in peace, and if he wishes 
to sell it to be reasonably sure that no flaw or 
doubt will arise to disturb its market value.” 
Kenenrk vs. Shumaker, 116 N. E. 319. 

It was held that the conveyance of a right to 
construct an elevated railroad, even when the 
fee of the highway is vested in the public 
rather than in the abutting owner, constitutes 
an encumbrance rendering the title unmarket¬ 
able. Monogram Development Company Inc. 
vs. Natben Construction Company, Inc. 253 
N. Y. 320, (decided 1930). 

Zimmerman vs. Wilkson, (New Mexico) 290 
Pae. 795. 
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IS AN INSURED TITLE A MARKETABLE TITLE? 

The attorney for the appellee in affidavit states that 
an insured title could be obtained from the Real Estate 
& Columbia Title Insurance Companies. Record pages 
11, 12 and 13. However, there is no prooij of this 
statement except the affidavit of the attorney which 
surely has no probative value, because there jcould be 
no cross-examination of the witness. To coinpel the 
appellant to take an insured title would be changing 
the agreement of purchase as was stated in the case 
of the 

New York Investors, Inc., vs. Manhattan 
Beach Bathing Parks Corporation, decided 
June 13, 1930, and reported in 229 App. Div. 

(N. Y.) 593. Mr. Justice Tompkins: “* * * 

The seller was obligated to convey the abso¬ 
lute fee of the premises free from all encum¬ 
brances except such as are stated and pro¬ 
vided for in the contract. * * * The pur¬ 
chaser is not bound to buy a lawsuit between 
himself and the title company or other parties 
having or claiming private easments, * * 
Flanagan vs. Fox, 6 Misc. Rept. 132, 144 
N. Y. 706. 

Allen vs. McKeon, 127 App. Div. (N. Y.) 77. 
Downs vs. Lehman, 123 App. Div. (N. Y.) 11. 
Andur vs. Shapiro, 220 App. Div. (N. Y.) |460. 
Beinhaur vs. Morris, 142 App. Div. (N.!Y.) 

398. 

j 

If the appellant should be required to go!through 
with the purchase, he would be GAMBLING ON THE 
JUDGMENT OF THE APPELLEE, that ijt had a 
right to sell under the deed of trust. 
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One who obtains a mortgage on real estate 
while hetions are pending to determine the 
rights of the mortgagor in the premises with 
full knowledge thereof takes it subject to the 
judgments that may be entered in such suits, 
and where the mortgager is adjudged to have 
no interest, he takes nothing by his mortgage. 

Parrotte vs. Dryden, 73 Nebraska 291. 

Latta vs. Wiley, 92 S. W. 433. 

Graham vs. Ford. 125 Ill. 578. 


Where a case has not passed to a final de¬ 
cree one buying pendente life from a party 
thereto stands no better than the vendor. 

Cooke vs. Atcherly, 222 U. S. 285. Mullen vs. 
Moline Iron Works, 131 U. S. 352. 

Alabama & V. Ry. Co. vs. Thomas, 86 Miss. 27. 


CONCLUSION 

It is respectfully submitted that the appellee cannot 
convey a marketable title because of the suit attack¬ 
ing the deed of trust under which it seeks to sell the 
property, that there is a lis pendens and cloud on the 
property. Therefore the court erred in dismissing the 
bill of complaint, and should be reversed. 


Fbancis G. Matson, 


D. Joyce Beall, 

Counsel. 


Attorney for Appellant. 
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No. 5375 

ALBERT DI BATTISTA, Appellant | 

vs. 

MORTGAGE SECURITY CORPORATION OF 
AMERICA, a Corporation ; HARRY A. KITE, 
Trustee, and FRANK J. HUGHES, Trustee, 
Appellees. j 

BRIEF FOR APPELLEES. 

Statement of Facts. j 

The record in this case discloses the following situa¬ 
tion. | 

In December, 1926, one Bramow procured from the 
Mortgage Bond and Guaranty Corporation a bjiilding- 
construction loan of $110,000.00 on certain roa^ estate 
in the District of Columbia, which property, in Jan¬ 
uary, 1927, was conveyed to one Maiatico, who assumed 
and agreed to pay said trust. In July, 1928', Mjaiatico 
filed his bill in equity, No. 48557, in the Supreme Court 
of the District of Columbia to enjoin a foreclosure 
sale under said deed of trust on the ground that said 



deed of trust was usurious, and for an accounting. 
The corporation appellee herein, was named one of 
the defendants in said equity cause as the successor 
of the Mortgage Bond and Guaranty Corporation. 
Thereafter a preliminary injunction, which had there¬ 
tofore been granted, was dissolved, because Maiatico 
failed to comply with the conditions fixed by the court 
for continuing said preliminary injunction. There¬ 
upon the trustees under said deed of trust proceeded 
to foreclose under the terms of said deed of trust. 
The one question remaining in said equity cause was 
the matter of the accounting. 

At the auction sale, held July 10, 1930, the property 
was knocked down to the appellant herein for $99,- 
900.00. He made a deposit of $5,000.00. The terms of 
sale provided for one-third of the purchase-money to 
be paid in cash and the balance in two equal install¬ 
ments, payable in one and two years, with interest at 
6i/j per cent, per annum, payable semi-annually, and 
secured by a deed of trust on the property, or all 
cash, at the option of the purchaser, the terms of sale 
to be complied with within thirty days from the day 
of sale; otherwise the trustees reserved the right to 
resell the property at the risk and cost of the default¬ 
ing purchaser, after five days’ advertisement of such 
resale in some newspaper published in Washington, 
D. C. The auctioneer announced at the sale that the 
title to said property was to be good of record or the 
deposit would be refunded. Appellant having failed 
to comply with the said terms of sale, said trustees, 
after giving him notice of their intention to resell 
the property, readvertised the same for sale on Octo- 
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ber 17, 1930. Thereupon appellant filed his bill in 
this cause and procured a rule to show cause return¬ 
able on said October 17th, 1930, seeking to! restrain 
and enjoin the resale of said land and premises. 
After a rehearing on said rule, the court denied said 
preliminary injunction and authorized said appellees 
to make sale of said real estate, unless the appellant 
paid into the registry of the court $29,000 in cash and 
also filed his injunction undertaking in the! sum of 
$5,000.00. Appellant failed to comply with the terms 
of said order and the property was resold. 

Appellant was allowed to file an amended bill of 
complaint, which is substantially the same as his origi¬ 
nal bill of complaint except that he omitte4 certain 
allegations which, upon motion, the court had! stricken 
from his original bill, and except also that he attached 
to said amended bill, as an exhibit, the amended bill 
of complaint filed by Maiatico in said equity cause 
No. 48,557. A motion to dismiss said amended bill of 
complaint was sustained, with leave to the plaintiff 
to file a motion within ten days for leave to file a 
supplemental bill, but plaintiff did not avail himself 
of said leave, but appealed, and the cause is |now be¬ 
fore this Court on said appeal. ] 

ARGUMENT. 

There are three distinct questions involved in this 
case: First, had the appellant so tendered perform¬ 
ance of his contract as to be in a position to!ask for 
the relief prayed? Second, did the Maiatico suit con¬ 
stitute a lis pendens after the dissolution of the pre- 
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liminary injunction? Third, was the Maiatico suit 
properly pleaded by appellant in his amended bill? 

I. 

Before the appellant was entitled either to specific 
performance or a refund of his deposit he was bound 
to show that he had performed the contract on his 
part, tendering performance or showing that said ten¬ 
der would have been useless or an idle ceremony on his 
part. And such tender of performance must be con¬ 
tinuous. In paragraph 7 of appellant’s amended bill 
of complaint (Rec. 17) appellant states that he was 
ready, able and willing to pay to the appellees the 
balance due for said property, but nowhere does he 
actually make a tender of performance. In the order 
denying appellant’s injunction (Rec. 13-14) it appears 
that appellant’s counsel stated in open court that the 
appellant was ready, able and willing to perform the 
terms and conditions of the auction sale, and yet when 
the court offered to enjoin the resale of the property 
upon the condition that the plaintiff file an injunction 
undertaking, required by the rules, and also deposit 
into the registry of the court $29,000.00 (which sum 
added to the $5,000.00 deposit equals approximately 
the one-third cash which the plaintiff undertook to pay 
under the terms of the auction sale) he wholly failed 
and refused to do so. In other words, his tender of 
performance in the substantial matter of depositing 
the necessary funds amounted to nothing, and was 
not made and kept good. Appellant having failed to 
do his part, he was not in equity entitled to require 
the appellees to perform. 
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Barbour v. Hickey, 2 App. D. C., 207 h212. 

1 Sudgen on Vendors (14th ed.)> P. 366,i note i. 

Jaeger v. O’Donoghue, 55 App. D. C., 383-385. 

II. 

Maiatico’s suit, equity cause No. 48,557, did not con¬ 
stitute a lis pendens after the dissolution of the pre¬ 
liminary injunction. All that was then left in the bill 
was an accounting between Maiatico and the Mortgage 
Company, which did not in any manner affect the title 
to the real estate. The Maiatico suit did not question 
the validity of the mortgage. He had sought hnd ob¬ 
tained a preliminary injunction. Had the appellees, 
who were the defendants in that ease, attempted to 
sell the property before the dissolution of the pre¬ 
liminary injunction therein, that equity cause 1 prob¬ 
ably would have constituted a lis pendens. But after 
his injunction had been dissolved, all that whs left 
to Maiatico, if he prevailed in his suit, was the! allow¬ 


ance of proper credits for usury collected, if in fact 
there was usury in the original Bramow transaction. 

“The doctrine is thus stated in Am. $ Eng. 
Ency. Law (2d ed.) Vol. 21, p. 630: ‘As a gen¬ 
eral rule an action or suit brought solely for 
the recovery of a money judgment or for! other 
relief not directly affecting property will not 
constitute lis pendens; and, in the absence of 
fraud or collusion between the parties thereto, 
alienations are valid until the property is affixed 
with a judgment or execution lien, or Taken 
into custody by an attachment, receivership or 
other auxiliary proceeding.’ ” 

Moragne v. Doe, 143 Ala., 459; 39 Scj. 161; 

111 Am. St. Rep., 52; 5 Am. Ca^. 331. 
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See also: 

Cresap v. Brown, 72 S. E. (W. Va.) 751-754. 
Behrens v. Sturges, 106 N. Y. Slip., 501. 

17 B. C. L. title, “Lis pendens,” sections 6, 13, 
14, 23. 

Lis pendens may not be predicated upon an action 
for an accounting. 

Campbell v. Metcalf, 20 R. I., 352. 

38 C. J '., p. 17, Sect. 17. 

A Us pendens can only be asserted in a suit in rent, 
prosecuted with reasonable diligence, for relief against 
specific property which is identified by the proceedings, 
to which proceedings the other claimant is an actual 
party. 

Morton v. Jones, 125 S. IV., 247, 249; 136 Ky., 
797. 

Horney v. Price, 128 S. E. (N. C.) 321. 

A creditor cannot impound the property of his 
debtor for the payment of a debt which is neither a 
general nor specific lien on the property, and hence 
filing a notice of Us pendens is ineffectual. 

Hulen v. Chilcoat, 113 N. W. 122; 79 Neb. 595; 
123 Am. St. Rep. 681. 

“If plaintiff owed defendant any sum for 
money expended for alleged attorney’s fees, it 
constituted a simple debt only, and could not 
be tacked on to the amount necessary to redeem 
from the forclosure sale; neither did indebted¬ 
ness from plaintiff to defendant, if any, on ac¬ 
count of defendant paying out money for plain¬ 
tiff for attorney’s fees in defending the title, 


t 

confer any right or authority upon the de¬ 
fendant to file a notice of Us pendens in ain action 
brought by defendant to recover the amount 
alleged to have been paid out for attorney’s 
fees on behalf of plaintiff” (Svl. by court). 

Jordan v. Donovan, 172 N. AV. (N.iD.) 838, 

III. 

Appellant’s amended bill of complaint is defective. 
Appellant relied upon the pleadings in Maiatico’s 
ease, equity No. 48,557, to show the existence ;of a Us 
pendens, but instead of bringing in the whole record 
of that cause as the case stood at the time of the 
filing of appellant’s suit, he merely selected on^ plead¬ 
ing from the Maiatico record. This was error. 

Bank of United States v. Beverlv, 1 How. (U. 

S.) 134, 151. 

Wagenhurst v. Wineland, 22 App. D. C., 356; 

31 W. L. R., 521, 525. I 

The trial court could and did take judicial notice of 
the proceedings in the Maiatico suit when it considered 
appellee’s motion to dismiss the appellant’s amended 
bill, but this Court, through the fault of the appellant, 
is deprived of the Maiatico record. If appellant in¬ 
tended to use that record to show a cloud on the title 
of the trustees who conducted the foreclosure sale, it 
was his duty to bring in the whole record as it then 
existed, so that this Court could see the real situation 
and particularly see if that litigation was merely pend¬ 
ing or had been finished, and, if finished, whether 
Maiatico or the appellees herein had been successful. 
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IV. 

Appellant asks the question in his brief, “Is an 
insured title a marketable title?” This question has 
no bearing on the issue, because the record (page 12) 
shows that the appellees were so anxious to procure a 
settlement from the plaintiff that, at the request of 
the appellant’s then counsel, they even arranged to 
secure for the appellant a title insured by a responsi¬ 
ble title company, although no such provision was 
contained in the terms of sale announced at the auction. 

Conclusion. 

In conclusion, it is respectfully submitted that unless 
and until the appellant exhibited a readiness, willing¬ 
ness and ability to perform his contract, he could not 
call upioh the appellees to perform, and since the ap¬ 
pellant failed to tender payment of the contract price, 
either in his bill or in open court, he was not in a 
position to. have the relief prayed. Furthermore, since 
Maiatieo’s suit did not constitute a Us pendens, ap¬ 
pellant failed to allege any proper legal excuse for 
failing to perform his contract, and thereby failed 
to set out facts sufficient to constitute a cause of action 
in equity entitling him to the equitable relief prayed. 
His bill of complaint was defective because of appel¬ 
lant’s failure to include the record of the Maiatieo suit 
upon which he relied. The dismissal of appellant’s 
amended bill of complaint was therefore proper and 
should be sustained. 

Respectfully submitted, 

LOUIS OTTEXBERG, 
Attorney for Appellees. 
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